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TYPE OF PROCEEDING AND NATURE OF THE RULING
IN THE LOWER TRIBUNAL '

This matter comes on before this Honorable Court pgrsuan_t to the Petition for Appeal filed |
~on behalf of the Appeliant, Geiy W olfingbarger, from a Final Order issued by Kﬁﬁawha County
Family Court Judge Robert Mo‘ntg.omery dated becember 31, 2004 (filed on January 5, 2003), Which
erroneously refused to enforce the terms of a written Property Settlement Agreement Wluch was
executed by the Appeliant and the Appellee in connection Wlth their divorce proceeding. Judge
Montgomery s Final Order was erroneously upheld by Ka:nawha County C1reu1t Court J udge Irene
~ Bergeri in an Order dated August 15 2005. A copy of Judge Montgomery’s F inal Order is attached
 hereto as “Appellant Exhibit A”and is incorporated herein by_reference_. A copy of Judge Berger’s
.August 15, 2005 Order s attached hereto as “Appe'llant' Exhibit B”and is incorporated herein by
reference.
‘The Appellant, Gary Wolfingbarger, respectfully requests tﬁat this Honorable Court aeeept
| his Petiﬁoﬁ for Appeal, to hear him upon the same, and, ultimately; to relverse the Final Order issued |
| by Judge Montgomery; thereby enforcing the terms of the aforesaid written Property Sett_leﬁeht
Agreement which was executed by the Appellant and the Appellee in their divorce proceeding . |
' S’I"ATEIVIENT OF THE FACTS OF THE CASE
The Appellant, Gary Wolﬁpgbarger and the Appellee, Pricie Fern Wolfingbarger, were duly -
and legally married in Clairmont Counfy, Ohio on or about September 23, 1978. Onor abeut March
| .12, 1979, the Appellent utili’zed approximately $88,000.00 from the proceeds of separate assets he
owﬁed prior o the parties’rma.rr.iage to be applied toward the purehaee price for The Rustic Motel;

a business venture and related real estate located in St. Albans, Kanawha County, West Virginia,



WhICll \lVﬁS subsequently tifled in h1s name’ alone. A copy of this deed is attached hereto. as
“Appellant Exh1b1t C and is 1ncorp0rated hereln by reference. The total purchase pr1ee for tlns
property and business was One Hundled Seventy Thousand Dollars ($170 000.00; and the '
remaining balance of the purchase price ($ 82,000.00) was subsequently satisfied from proceeds of |
the business during the term of the parties’ nrarr_iage. |

Prior to the parties’ marriage, the Appellant, Gary Wolfingbarger, had received alump sum
settlement in the amount of Forty Three Thousand Dollars ($43,000.00) for aworkers’ eompensanon

injury he sustained wh11e Workmg in the State of Ohio. See Gary Wol—ﬁngbarger-deposition

- transcript at pages 9-10. Prior to the parnes marriage, the Appellant had sold a business enterprise
he owned in the State of Ohje for an additienal Twenty Two Thousand Dollars ($22,000.00). See
Id. at pages 10-11. The Appellant had also sold a house in the State of Ohio which he had owned
as separate property pnor to the parhes marriage for the sum of TWenty Three Thousand Doilars
($23 000 00) See Id. atpage 11. In all, the Appellant applied a total of Elghty Eight Thousand
Dollars ($88, 000 00) in separate, pre-marital assets to his purchase of the real estate and busmess
venture known as The Rustic Motel, which he purchased from his sister, Lyda E. Rose and her
husband, Edgar A. Rose on or abont March 12, 1979, |

During the next 18 years the partles resided-at t,he Rustie Motel, Whieh Mr. Vlfolﬁngharger
operated as a sole proprietorship. In the late summer or early fall of 1997, the partles had a
discussion regardmg what Mr. Wolfingbarger intended to do with the Rustic Motel if the parties’
financial condlnon nnproved to the point where they could eontemplate retirement. The Appellee

| had spent a prolonged period of time attempting to persuade Mr. Wolﬁngbarger to convey the

business to her brologleal son from a previous marriage, Randy Carter. Based on Mr. Carter’s




: illepfltude (Wllicl’l will be descrilded in .greater-del'ail herein'below)_,' Mr. Wclflngbarger infcl‘med’ the -
Appellee that he was unwilling to convey the motel to Mr. Carter, and that in the event the parfies :
were able to retire, he llad decided to convey- the motel to his own biolcéical daughter from a
previous marriage, believing her to be a more fit cand1date to run the busmess

Shortly after learnmg of Mr. Wolﬁngbarger s intentions in this regard the Appellee and her
children conspired with one another to deprive him of his livelihood and either force him to agree

1o convey the motel to Mr. Cal'ter upon his retirement or to-destroy the motel’s financial Viability.
To thls end, the Appellee filed a baseless domestic v1olence petltlon with the Kanawha County
Maglsﬁate Court on or about October 2, 1997 thereby ethmg Mr. Wolﬁngbarger from the Rustic

‘Motel. A copyof tl1e Appellee’s Domestic Vzolence Peririon is attached hereto as “Appellant Exhibit
D” and is incorporated herein by reference. In so domg, the Appellee galned sole and exclusive |
access 1o approximately Flfty Five Thousand Dclla:rs ($55,600.00) in cash which the parhes had
stored ina safe in the motel, which she promptly removed when she was forced to tum the property
back over to the Appellant approx1mately three (3) months later. See *"he Appel ant’s F inancial -
Statement at page 6 regarding the amount of money Wlllcll was removed from the safe, a copy of
which is attached hereto as “Appellant Exhibit 5 and is incorporated herein by reference.

Mr, Wolfingbarger Was served with a divorce petition on or about October 2, 1997, which
was flled shortly before the aforesaid Domestic Violence Petition. A’c that time, the Appel_lee was
being represented by_Char.les W. Covert, Esq. the first of several attorneys who would represent her
in_terests in connection with the multiple divorce acticns Which were ﬁled by the jparties between
1997 and 1999 The Appellant immediately filed a Motion For Emeraency Ex Parte Reliefwith the

Kanawha County ClI‘Clll't Court, seeklng to regain control of the motel and askmg the Court to




' p_roteet his interests in approxin'rately. Eighty Slx Th(')usand Dollars ($86 Ol)O .00) which he believed
the Appeliee had unﬂaterally removed from the parties’ savmgs account Mr. Wolﬁngbarger also
asked the Court to protect hrs interests in three or four certifi oates of deposrt valued between Thirty
Thousand Dol]ars ($30,000.00) and Forty Thousand Dollars ($40,000.00) which the Appellee had
cashed in without his perrmssmn A copy of the aforesaid Monon For Emergency Ex Parz‘e Relzef
is attached herefo as “Appellant Exhrbtt F” and is mcorporated herein by reference

The Appellee s totally groundless Domestic Violence Petition was subsequently dismissed
by the Kan.aWha Count‘y Magistrate Court, as reflected by a copy ‘of the disposition sheet which is

: aﬁachecl hereto.as “Appellant E%hibit G” and is ineorporated herein by reference.

' Shortly_ after filing her original divorce .action, the Appellee apparently terminated the

_ services of Mr‘_Covert and retain_ed anew attorney, Anne Shaffer, to represent her lnterests.' On or
about July 16, 1998., Ms. Shaffer filed a Motion To Withdraw as the App'ellee’e counsel, Whieh_
motion was shbsequently granted by the Court.

At some point during the next two (2) months, the Appellee retained the services ofher third |
attorney, Susan Shepherd who for some unknown reason rmtrated a completely new divorce aetlon :
on September 15 1998 whlle the original petltron was still pending.

In the midst of all of these legal maneuvers, and apparently havmg had some time to reﬂeot
~ on both the moral turpitude of her actions and her nsrng attorney s fees, the Appellee approaehed'
the Appellant directly to ascertain hJS interest in resolving théir dispute armcably Mr.
Wolfingbarger expressed his mlhngness to atternpt to forge a voluntary agreement resolvxng the
parties’ outstanding fmanelal issues, and the Appellee subsequently dismissed her third attorney,

thereby accepting responsibility for conducting her own negotiations.



On February 12, 1999 the parnes began to attempt to negotiate a resolition of thelr

outstandmg ﬁnancral 1ssues. The under31gned counsel explained to the Appellee that he was solely

- representmg her husband, and that he drd not represent her ‘in any manner whatsoever ” The

Appeﬂee swore under oath that she understood the unders1gned counsel’s role, and she further swore _
under oath that she had “terminated Susan Shepard’ s services as (her) attorney in the two (2) divorce
actions which (Were) current_ly pend.mg,” The Appellee further swore under oath that she “wish(ed)
to proceed as (her) own attorney in this matter while attempting to negouate a property settlement
ragreement with rny husband until such time as I believe those negotratiens are not preceedlng
approprlately and I reserve unto myself the right to retain my own counsel at any time durmg those -
negotiations.” A copy of this sworn instrument is attached hereto as “Appellant Exhibit H” and is
mcorpqrated herein by reference. |

A week later, on Febraary 19, 1999, the p_arties finally resolved their outstanding ﬁnanci_al‘
disputes and executed a written Property Setrlement Agreement which set forth the terms of their
agreement, a copy of which is attached hereto as “A Appellant Exhibit I’ and is incorporated herein
by reference. In their Agreement, both parties agreed to waive their rights to .seek alimony from the
other, and specifically released one another from payment of alimony “now and ir_rthe future.” See
Appellaht Exhibit I at pages I-2. Inthe Agréemem‘, the Appellarrt agreed ‘that “all casﬁ, iraeluding
certificates of depoSit and any funds deposited in any joint checi%ing or savirlgs account which the
{Appeliee) and/ orher childred by aprevious marriage confiscated from the parties’ marital residence,
from the business funds of the Rustic Motel, or from such joint -aceounts., shall be retained by the
{Appellee) as payment towards her distribution of marital assets.’; Id. at 7. The Appellant furtlrer

agreed that the Appellee would “retain as her equitable share of personal property, household goods



and funnshmgs any and all such iterns Wluch she took With her or acqunfed at or about the time of
the pames separauon or which she has obtalned following the parties’ separation, as her sole and
| separate property ? Id at 6-7. .
_ Cruc1ally, the Appellant agreed that he would pay the Appellee the sum of Two Thousand
Dollars t$2,000.00) per month for the remainder of her life. Id. at 2-5. The parties utilized the figure
of Two Hundred Forty F ive.Thousand Two Hundfed Forty Seven Dollars (3245 ,247.66) as the basis |
for calculating the Appellee’s net equitable distribution of the parties ’ maﬂtal assets after taking into
con31deratlon the approx1mately One Hundred E1ghty One Thousand Dollars ($181 000.00) in |
marital assets wlnch the Appellee had conﬁscated at the time of the parties’ separatmn as well as
the Appellec s agreement to waive alimony. Id. at 3. All told, the Appellee Would be given an
equ:[table distribution of approx1mately- Four Hundred Twenty Six Thousand Two Hundred 'Forty
Seven Dollars ($426,247.66) from total mantal assets estimated af Six Hundred Twenty Four
Thousand Nme Hundred Eighty Dollars ( $624 980. 00) and an additional Two Hundred Elghty E1ght
Thousand Nine Hundred Eighty Nine Dollars and Eighty Two Cents ($208 989.82) which the
| Appellant attributed as separate property related to the vatue of the Rustic Motel. In exchange the
Appellee agreed to convey all of her interest in the parties’ rernamlng assets unto the Appellant
while the Appellant agreed to relinquish his interests in the parcel of real estate situate in Putnam
County, West Virginia whlch the Appellee had purehased partially Vvlth the proceeds of the funds
she had confiscated at the time of the parties’ s_eparat_lon. Id. at 2.
Mr.‘Wolﬁngbarger testified at his"_depositi on that he had cas_hed in approximat_ely Forty Six
Thousand Dollars (.‘l}.ﬁl 6,000.00) from his life insurance policies and an additional Eighteen Thousand

Dollars from his retirement plan dufing the pendency of the parties’ divorce justto keep The Rustic

i0




Motel above water and to confinue honoring his obli gations under the terms of the parties’ Property

. Settlement Agreement. See Gary Wolfingbarger deposition transcript at pages 30-31, 48 and 50, Mr. _

Wolfingbarger further testified that “business has been bad” and that “it We‘r_ﬁ in the red last year.” -
See Id. at page 33. Mr. Wolfingbarger speciﬁcally testified that during the “two and a half to three
months” that the Appeﬂee and her son,'Randy Carter, had evicted him from the property and

prevented him from operating the motel in the Fall of 1997, “they run the business more orlessinto .

~ the ground.” As of the date of his deposition on November 26, 2001, Mr. Wolﬁngbarger testified

 that the motel’s business still had not financially recovered from the downturn in its reputation which

had started four years earlier when the Appellee and her son had “kept it closed down the biggest part
of the time” during that period of time. See I1d. af page 35.

Mr. Wolfmgbarger testified regarding the actions ofthe Appellee and her son during the time

period when they prevented him from operating the motel, noting that they had “took most of (the

hotel’s) linens with them, and I had to \go_ out and replace them.” See Id. at page 37. Mr
Wblﬁngbafger also f:estiﬁed that the Appellee and her son had sto}en “all of the furniture and
everything” from the parties® residential unit and the Rustic’s thirty t3 0) motél rooms. See Id. at
page 37. Mr. Wolfingbarger also testiﬁeci that the Appellee’s son had stoien the one gun he owned
at the time of the par!:ies’ separation. See ]Id. at page 55. |

Mr. Wolfingbarger further testified that he brought his ne_phew, Kenneth Harrah, in to help
him continue operating the Rustic Mofel, largely becau_se he couldn’t afford to pay any staff

members and he needed to continue generating income because “I’ve got to pay (the Appellee) every

“month.” SeeId. at page 36. The Appellant specifically testified that “I couldn’t even afford no help

at the time because (the Appellee and her son) took éverything Thad. The only thing they left me

11



“was a bunch of bills.” Id. -

. Regarding the allegations made by the Appellee’s counsel that the Rustic Moiel was a

partnershlp belween the partles Mr. Wolfingbarger testified that his wife “would do malcl work at

times. And a lot of times she just sat around you know, and do nothmg ” See Id. at page 40. Mr. -

Wolfingbarger testified that, “I, more or less, did all of the work there.” Id. Mr. Wolfingbarger

further testified that the Rustic Motel “was something I worked for all my life and, you know, put

everything T ever owned in it.” See Id. at pelge 42,
| Mr. Wolﬁngbérger testlﬁed that “one of the reasons” for the partiesf divorce was thal the
. Aope_llee was upset that he wouldn’t “let (her son) have (the m_otol)” if the parties were ever able to
refire. See ﬁ at page 42. -The Appellelnt testified that he was unwllling to trust Mr. Carter to run
the motel based upon the problems he had expenenced the one tlme he had l1stened to his wife and
| given her son a chance to prove his competence Whlch included bemg victimized by a robbery
associated with “a big drug party” Mr. Carter had thrown at the motel.

It is undisputed that Mr. Wmfmgbarger faithfully paid the Appollee the sum of Two.
Thousand Dollars .($2,000.00) each and every month from February 1999 until Decezrlber 2004, as
required under the terms of the pal;ties; Property Settlement Ag*eement for a total of One Hundred
Forty Two Thousand Dollars ($142,000.00), relying on the Appellee s covenants to honor that

Agreement. No wrmess not even the Appeliee herself offered any tesumony whatsoever which
would 1nd1cate that the parties’ Property Seftlemem‘ Agreement was obtained by fraud, duress or
other unconsczonable conduct, Nor did any W1tness offer any testlmony Wthh Would indicate that
the pa:rtles d1d not express themselves in said Property Settlement Agv oemenf in terms vs-zl'uch if

incorporated into a judicial order, would be enforceable by a courtin future proceedings. Likewise,

12
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B lnor witness offered any fes_timény Which would "indicate that the parties’ Propérly Sérﬂemen? |

A greement, viewed in the context of the actual contributions of the respectlve parties to the net value

| of the marita} property of'the partles was 80 inequrcable asto defeat the purposes of this section, and
such agreemen’f was inequitable at the time the same was eggcuted. Accordingly, pursuant to the
terms of W.Va. Code §48-7- 1.02, the Court Wﬁs obligated to enforce the terms of the parties’ Wﬁtten
Property Settlement A greemeﬁt (“In cases where the parties I'.EO an action commenced under the

-provisions of this chapter have exécuted a separation agreement, then the court shall divide the
marital property in _zlccordaﬁce with tﬁe terms of the agreement. . .”)

' Uﬁfortunately, in his Final Order which was en“_tered on January 5, 2005, Judge Montgomery
erroneously refused to enforce the terms of tﬁe parties’ Property Settlement Agreement. Moreover,
Judge Montgomery erroneously failed to provide Mr. Wolﬁngbargar with proper credit for all of the
proceeds of his separate, pre-marital assets which he applied to the purchase price of the Rustic
Motel in 1979, in accurate proportibn to the ésset’s current fair market value. Furthermore, Judge
Montgomery erroneousiy directed Mr. Wolfmgbargerato' pay Fivé Hundred Dollars ($500.00) per

- month in alimony to the Appellee despite the fact that he only earns approximately Five Hﬁnd_red
Dollars ($500.00) per month in Social Secuﬂty benefits coupi_ed'with the fact that the Couﬁ correctly |
noted that the Rustic Motel since the year 2000 “no longer (had) _cﬁrrent excess earnings” and “there
is currently no apparent value fo_the business.” Accordingly, the aforesaid Final Order in this case
must be réversed.

ASSIGNMENTS OF ER_ROR

1. . THE LOWER COURTS’ REFUSAL TO ENFORCE THE TERMS OF THE PARTIES’. -

WRITTEN PROPERTY SETTLEMENT AGREEMENT CONSTITUTED AN ABUSE OF
DISCRETION

13




2. THE LOWER COURTS’ RULINGS REGARDING BACH PARTY’S EQUITABLE
‘ DISTRIBUTION OF MARITAL ASSETS WERE CLEARLY WRONG OR AGAINST
THE PREPONDERANCE OF THE EVIDENCE, BASED ON THE FACTORS
ESTABLISHED IN W.VA. CODE §48-7-103 : '

3. ~ THE LOWER COURTS’ FINDINGS OF FACT SUPPORTING AN AWARD OF
ALIMONY TO THE APPELLEE WERE CLEARLY ERRONEOUS '

4. THELOWER COURTS’ AWARD OF ALIMONY TO THE Appellee WAS AN ABUSE
OF DISCRETION -

ARGUMENT

I THE LOWER COURTS® REFUSAL TO ENFORCE THE TERMS OF THE PARTIES’

WRITTEN PROPERTY SETTLEMENT AGREEMENT CONSTITUTED AN ABUSE OF
DISCRETION | | ~

A. The Parties’ Property Settlement Agreement Constituted A Valid And Enforceable
Settlement Agreement Pursuant To W.Va. Code §48-6-101 and §48-7-102

As noted above, the parties executed a Writ_ten Property Settlement _Agreément on February
19, 1999. In it, the parties ﬁote that they “intend to live separate and apart” and that tﬁey were
“désirpﬁs of setting their respective property rights and ofher matters ar_ising between them.” See
Appellant Exhibit 1 at pagf; 1. Accordingly, the parjtiés’ Property Settlement Ag’eem‘erzt meets the
definition of & “property settlement or separétion agrecment” as that term is defined by W.Va. Code
§48—6—lQl. |

Pursuant td W.Va. Code §48—7—102, the lower couﬁs were legally required to divide the
parties’ méritai prbpcrty in accéi’dance with the terms of their Property Settlement Agreement. As

this Honorable Court has held on several occasions, ““The primary object in construing a statute is

to ascertain and give effect to the intent of the legislature.” Syl. pt. 1, Smith v, State Workmen's

Compensation Commissioner, 159 W. Va. 108, 219 S.E.2d 361 (1975). Syl pt. 2, Anderson .

Wood, 204 W. Va. 558, 514 S.E.2d 408 (1999).” Syl. pt. 2, Expedited Traﬁsportation Systems, Inc,

14



v, Vieweg; 207 W.Va. 90, 529 $.E24 110 (2000).

The worﬁ “SHaIi” is niandaiory. See étate v, Allen; 208 W. Va. 144, 153, 539 S.E.Zd _87, 96-
(1999) (“Generally, ‘shall' commmands ‘a-mandatory qonﬁOtation and denotes that the described
behavior is directory, réther than discretionary.”; Syl. pt. 1, EH. v. Matin, 201 W. Va. 463, 498
S:E.2d 35 (1997) (““It is well established. that the word *“shall,” in the absence of language in ihe

statute showing a contrary infent on the part of the Legislature, should be afforded a mandatory

cohnotafion."’ Syl. pt. 1, Nelson v. West Virginia Pub. Employees Ins. Bd., 171 W. Va. 445, 300

\S.,E.Zd 86 (1982). Accord State v, Allcn, suprd; Keplinger v. Virginia Elec. and Power Co., 208

W.Va. 11, 537 S.E.2d 632 (2000).
W.Va. Code §48-7-102 reads as follows: -

“Int cases where the parties to an action commenced under the provisions of this
chapter have executed a scparation agreement, then the court shall divide the
marital property in accordance with the terms of the agreement, unless the court
finds: o ‘

(1) That the agreement was obtained by fraud, duress or other unconscionable
conduct by one of the parties; or ' '

(2) That the parties, in the separation agreement, have not expressed themselves in
terms which, if incorporated into a judicial order, would be enforceable by a court in
Tfuture proceedings; or .

(3) That the agreement, viewed in the context of the actual contributions of the
respective parties fo the net value of the marital property of the parties, is so
inequitable as to defeat the purposes of this section, and such agreement was
inequitable at the time the same was executed” (emphasis added).

In thi_s case, the court méde absolut_e_iy no findings of fapt which w‘éuid indicate that any one
of these eiceﬁtions should apply to obviate the enforcgmént of the parties® Property Settlement
Agreenzeﬁr. The absence of such findings of fact is not surﬁrising in light of the fact that the
Appellee never appeared in court or at a _schecluled deposition, where she could have offered

-~ testimony in support of such a false claim, but likewise would have been subjected to cross-
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examination on those issues. Instead, the Appellee has attempted to utilize the arguments ofher fifth

~ attorney to escape the terms of her agreement, without introducing any evidence Whatseever which
would indicate that any of these three statutory exceptmns should be 1nterposed in this case. |

This Honorable Court has consistently held that a valid written agreement using plain and
unambiguous language 1s to be enforced according to its plain intent and should not be constmed

~ See Syl. pt. 3, Clint Hurt & Associates, Inc. v. Rare Earth Enerpy. Inc., 198 W.Va. 320, 480 S.E..?.d_

529 (1996)(““A valid written fnstrument which expresses the intent of the parties in plain and
. unambi guoﬁs language is not subject to judicial construction or interpretation bttt will be applied and

enforced according to such intent.””, quoting Syl. pt. 1, Cotiga Development Co, v, United Fuel Gas

Co., 147 W. Va. 484 128 S.E. 2d 626 (1962)). See also Dawson v, Norfolk and Western Ry. Co

197W.Va. 10, 475S.E. 2d10(1996) VanKJrkV Green Const. Co., 195 WVa 714,466 S.E.2d 782

(1995), Watts v. West Virginia Dept. of Health and Human Resources/Division of Human Services,

195 W.Va. 430, 465 S E.2d 887 (1995), HIN Corp. v. Cyprus Kanawha Corp.. 195 W.Va. 289, 465
S.E.2d391 (1995), Raines v. White, 195 W.Va. 266, 465 3.E.2d 266 (1995), Akers v West Virginia

Dept. of Tax and Revenue, 194 W.Va. 456, 460 S. E 2d 702 (1995), Sezoc v. Holmes, 192 W.Va.

. 87, 450 S. E 2d 784 (I 994) Fraley v. Family Dollar Stores of Marlinton, West Virginia, Inc., 188

W.Va. 35, 422 S E.2d 512 (1992), Billiter v. Melton Truck Lines, Inc., 187 W.Va. 526, and 420

S.E.2d 286 (1992), Sally-Mike Properties v. Yokum 175 W.Va. 296,332 S.E.2d 597 (1983).

Because there was no evidence introduced in the Family Court proceedings which would
indicate that any of the three statutory exceptions cited hereinbove justified obviating the terms of
the parties’ Property Seitlement Agreement, T udge Montgomery abused his discretion in refusing to

enforce its terms in dividing the parties’ marital assets. Specifically, the Appellant asserts that Judge
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Montgomery was ciearly WIOhg in ﬁnding that “Pﬁcie' Wolﬁngbarger has since refuted the Pr‘()per@ |
| SerrlementA greement,” and in apparcnﬂy relying on the fact that Pricie d1d not subsequenﬂy execute
any deeds conveying the parties’ real estate to the Appellant as Justlﬁcatlon for concluding that she

had any legal or equitable basis for effectuating a “rescission” of the parties® contract.
B. The Appellee’s Actions In Refusing To Honor The Terms Of The Parties’ Property
Settlement Agreement Following Her Execution Of The Contract Do Not Constitute

An Effective “Rescission” Of Their Contract.

In the casé of Bossie v. Boone Co. Bd-. Of Education, 211 W.Va 694, 568 S.E.Ed 1 (2002),

- this Honorable Court examined the law regardin;g the concept of “rescission” in grgé,t detail. In that
| case, the Court noted that “To ‘resciﬁd’ is “[t]o abrogate or cancel (a contracf) unilaterally or by
agreement” or ‘[t]o make void; to repeal.or annul[.]’” Id, at 568 S.E.2dr4, quoting Black's Law
Dictionary 1308 (7th ed. 1999). This Court went on to note that, “More slﬁeciﬁcally, itlhas been said
that: “To rescind a contract is I;Ot merely to terminate it but to abrogate and undo it from the
beginning; that is, not rﬁerely to release the parties from fm:thef obligation to each other in respect
to {he subject of the contract, but to annul th.e contract, aﬁd to restore the parties td the relative

positions which they would have occupied if no such contract had ever been made.””Id. at 4-5,

quoting Sylvania Industrial Corporation v. Lilienfeld's Estate. 132 F.2d 887, 892 (1943) (quoting
Black, Rescission and Cancellation, 2d ed., vol. 1, § 1).

| Citing aﬁ_o“rher soufce', thé Court noted that, “‘Generallj{ speaking, the effect of a rescission -
is to extinguish the contract and to annihilate it so effectually that in contemplation of law it has
never had any existence, eveﬁ for the purpose of being broken. The effect of a rescission of an
agreement is to put the parties back in the rsame position they were in priér to the making of the

contract.”” Id. at 5, quotingl7A Am. Jur. 2d Corztrdcts § 600 (1991). It is clear that Pricie
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Wolfingbarger’s aehons in refusmg 10 execuie any deeds to the Appellant as she was contr actually
obligated to do under the terms of the parties’ Property Settlement Agreement, do not constitute an
effective rescission of the partles contract.

First of all, it should be noted that the Property Settlement Agreement did not include any

provision whereby either party to rescind the contract. In Waddy v. Riggleman, W.Va, .

606 S.E.2d 222 (2004), this Court reviewed a case where one party to a series of contrects had
attempted to excuse its performance on the basis of 1mp0531b111ty and other defenses “This
-‘ Honorable Court reversed the circuit court’s deelslon which had been unfavorable to the party which
was seeking specific performance of the contracts in question. In so holding, this Court observed
that “(these) contracts. . . included no pro-vision. regarding the circumstances under which the
contract could be rescinded by either party. In essence, {he circuit court's conclusien. .. grah‘_cs to the

Rigglemahs a unilateral right to rescind the contract that was not bargained for by either party. This

the circuit court is n.ot entitled to do.” Id, at 236, footnote 13, citing Syl. pt. 1, Fraternal Order of

Police, Lodge No. 69 v. City of Fairmont, 196 W. Va. 97,468 S.E.2d 712 (1996) (““It is not the right

or province of a court to alter, pervert or destroy the clear meaning and intent of the partics as

expressed in unambiguous language in their written contract or to make a new or different contract

for them.”” (internal citations omitted)), -
It has been held in Virginia‘that any party seeking to rescind a contract must provide clear

and unambiguous notice of their intent to do so. See State Farm Mut, Auto. Ins. Co. v. Pederson.

185 Va. 941 41 S E.2d 64 (1947) Likewise, this Court has held that any party seeking to rescind
a contraet “must show the adoptlon and d111gent pursuit o fall reasonably practicable means to

eliminate all doubt and uncertainty as to the existence of grounds for rescission of a writien
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contract.” 16 M1ch1e s Juris,, Resmssmn Cancellation And Reformatlon §7 (1987), czrmgL aing

v. Price, 75 W.Va, 192 83 S. E 2d 497 (1914) If an attempted rescission is not made “within a

- reasonable time, the right to rescind is lost.” ‘Id., citing Shreve v. Casto Trailer Sales, Inc., 150
W.Va.669, 149 S.E.2d 238 (1966).

This Court has held on several occasions that even if a party might have been oquitaoly
entitled to seek rescission ot‘ a.contract on some basis, if he -“treats the contract as a subsisting
obhgatwn and leads the other party to believe that the contract is still in effect, he will have waived

his right to rescind.” Id Rescission, Cancel]atlon And Reformation §8 czrmg Gaston v. Wolfe,

132 W Va. 791 53 8.E.2d 632 (1949); See also Shreve, supra. There can be no doubt that, by
accepting a total of One Hun dred Forty Two Thousand Dollars ($142,000.00) in payments from Mr.
Wolfingbarger for 71 consecutive months in accordance W1th the terms of their Property Settlement
| Agreemenr Mrs. Wolfmgbarger led th to believe that their confract was still in effect.
Accordingly, Judge Montgomery s Final Order, which essentially permitted the Appellee to rescind
ﬂte parties’ Proferty Settlement Agreement, must be reversed.

Moreover any attempt by the Appellee to rescind the Property Sez‘z‘lementA gTeement in this

case must be barred pursuant to the equitable doctrines of laches and “unclea,n hands.” See Calacino

A McCutcheon 177 W.Va. 684, 356 S.E.2d 23 (1987) Woodv Snodgrass, 116 W.Va, 538 182

S .E.2d 286 (1 93 5). By refusmg to execute the deeds of conveyance which were called for under the

terms of the parties® Property Seitlement Agreement, the Appellee herself breached the terms of that
contract, the Appellee’s “unclean hands” will bar her from rescmdmg it. Likewise, by forcing the
' Appellant to continue paying her the sum of Two Thousand Dollars ($2,000.00) per month while he

was struggling to restore the Rustic Motel to the profitable ﬁﬁancial state it had enjoyed before she
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and her son had ruined it_s reputation and absconded with many of its assets — for almost six years
— will bar any sueh rescission of that Agreement.

C. EvenIfThe Appellee’s Actions Constitute An Effeetlve “Rescission” Of The Parties’
Property Settlement Agreemens, The Appellant Is Entitled To Credit For The
$142,000.00 In Monthly Payments FHe Tendered To The Appellee Between February
1999 And December 2004,

Although the Appeﬂant believes that T udge Montgomery eommitted reversible error in
refusmg to enforce the terms of the partles FProperty Serrlemem A greemenr it cannot be disputed
that M. Wolﬁngbarger 18 legally entitled to be given credit for the $ 142,000.001in  monthly payments
which he tendered to the Appellee between February 1999 and Dec_ember 2004 inreliance upon the
terms of that contract.

It has been repeatedly noted that courts should be reluctant to permit a party to rescind a

contract unless the could can “put the parties in stafus quo, by requiring each to restore to the other

what he obtained by virtue of the contract.” 16 Michie’s Juris., Rescission Cancellation And

Reformatlon §16 citing, inter alia, Bruner v. Mlﬂer 59 W.Va. 36, 52 S.E. 995 (1906); Wortingfon

v. Collins, 39 W.Va. 406, 19 S.E. 527 (1894); Ellison, Son & Co. v. Flat Ton Grocerv Co.,69 W.Va,

380, 71 S.E. 311.(191 1). Accordingly, if Fudge Montgomery’s refusal to enforce the terms of the
parties’ Pfoperly SetﬂemenrAg?‘eement—— which effectively penmtted the Appellee to rescind that 7
contract — is not deemed to constitute a rever51b1e abuse of discretion, at the very least, the
Appellant must be placed back in the position he occupied prior fo the parties’ execution of their
coetract by being given eredit forthe § 142,000.00 which he paid to the Appellee between Februery
1999 and December 2004, Moreover, in any equitable distribution of tl'}le parties’ assets which would

" be performed outside the parameters of the parties® Property Settlement A gréemenf, the Appellant
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must be given cfedﬁ: f;).r a proportionate share of the taxes and insurance which he has cgpcnded

~ between on the parti@s’ assets .s;'nc'e February 1999, m the mistaken belief that he was paying taxes
on assets which he was to receive under the terms of the pa;rties’.'AgTeemenr. |

As this Honorable Court has held, "Ft is generally recognized in the law of restitution that if

| one parfy pays money to another party (the payee) because of a mistake of fact that é contract or

~other obligation required such payment, the party making the payment is entitled to repayment of the

- fnoney from the payee." Syl pt. 4, Prudential Insurance Company of America v. Couch, 180 W.Va.

210,376 S.B.2d 104 (1988). In Wolfe v. Sutphin. 201 W Va. 35,491 S.E.2d 35 (1997), this Court
further analyzed this concept by noting that “the critical consideration is not the existence of a
contract, but rather that there is a niistak_e of fact that a contract or other obligation does exist. The |
ceniral predicate is the mistake about the existence of a contract, and not the actual existence of a
contract.” 1d. at 491 S.E.2d 39,
‘I THE LOWER COURTS’ RULINGS REGARDING EACH PARTY’S EQUITABLE
DISTRIBUTION OF MARITAL ASSETS WERE CLEARLY WRONG OR AGAINST
THE PREPONDERANCE OF THE EVIDENCE, BASED ON THE FACTORS
ESTABLISHED IN W.VA. CODE §48-7-103 :
It canmot be overemphasized that the only person who offered sworn testimony in connection
with this divorce proceeding was the Appellant. As noted above, the Appellant testified fthat
approximately Eighty Eighf Thousand Dollars ($88,000.00) of the total purchase price for the Rustic

Motel had come in the form of proceeds from disposition of his personal, éeparate assets. See Gary

Wolfingbarger deposition transcript at pages 9-1'1. This figure represents approximately 51.76% of

the property’s original purchase price, and constitutes “separate property” within the meaning of

W.Va. Code §48-1-237 (“Property acquired by a person during marriage in exchange fo_r'sepa:r_ate_
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prd‘perty which was acquired before the marriage”). The remaihing 49.24% of the properfy’s 7

purchase prlce was paxd from i income generated during the partles ‘marriage, and constitutes marital
property subject to equitable distribution pursuant 1o the provisions of W.Va. Code §48- -7-103.

It is clear that The valuation Wthh Judge Montgomery applied to the Rustic Motel
($309,000.00) was based upon the Kanawha _County Assessor’s records. Final Order at 2-3. As
J ud-ge Montgoxhery correctly observed, the busihess whic:h was conducted upon thig real estate “no
longar has current excess ca:rmngs” and “there is currently no apparent value to the business.” Id
at 5 Accordmgly, the mcrease in the value of the Rustic Motel must be evaluated within the context
of both W.Va, Code §48-1-237(6) and the framework for ¢ ‘passive appreciation” Wthh this

Honorable Court has previously delineated in cases such as Shank v. Shank 182 W, Va. 271, 387

S.E.2d 325 (1989) and Mayhew v. Mayhew, 205 W.Va, 490, 519 S.E.2d 188 (1999). |

| - It is important to note that the March 12, 1979 deed for the Rustic Motel cunveyed the
property solely to-Gary Wolfingbarger, while the J una 6, 1989 deed for.an adjoining parcel (which
Judge Monfgomery properly termed marital property) conveyed that property to both parties, as j .oint
tenants with rights of survivorship. This differential treatment of these two conveyances
demonstrates that Mr. Wolfingbarger was Well. aware .of the separaté nature of his personal

contributions to the purchase price for the Rustic Mote.l, and that he was determined that portion of

the purchase price which flowed from his disp'dsition of personal assets would remain his separate

property.

- Unfortunately, Judge Montgomery misapplied W.Va. Code §48-7-103 inelecting to give the

Appellant éredit for only Sixty Eight Thousand Dollars 7($68,000.00) of the current lvalue of the

Rustic Motel. Firstly, Judge Montgomery mistakeniy concluded that the Appellant “testified he
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could not recall exactly how much of (the proceeds from his bar his house and amobile home) that
was used on the down. payment ” Final Order at 2. To the contrary, Mr. Wolfingbarger spec1ﬁca11y '
- testified that he paid all of the $43,000 settlement he received fora Workers’ compensation, injury |

to the purchase price of the Rustic Motel. Gary Wolfingbarger deposition transcript at 10-11.

Moreoever, Mr Wolﬁngbarger testified fhat all of the $23,000 proceeds he received from the sale
of a house were applied to the purchase price of the Rustic Motel. Id.at 11 (“Q: And was that money
also used to purchase or to help fund the purchase of the Rustlc’? A: Yes. And I sold amobﬂe home,
too ) While he did testrfy that he used the $22,000 whlch he received from the sale of the Miami
Tavern “partly, mostly” to make a downpayme_nt on the Rustic Motel, he was not asked how much
money he received from the mobile home. Thus, Judge Montgonrery only gave Mr. Wolfingbarger
credit for $2,000 of the $22.000 from the proceeds of the sale of the Miami Tavern, despite the fact
that lre clearly testified that those proceeds were ‘;mostl " used for that purpose
More probiematrcally, Judge Montgomery failed to give M. Wolfingbarger any credit
whatsoever for the increase in the value of the Rustic Motel which was attributable to that portion
- of the purchase price (51.76%) which flowed from the Appellant’s application of the proceeds from -
the disposition of his vari.ous items of separate property. Pursuant to W.Va. Code §48-7-103, T udge
Montgomery failed to properly account for “the extent to which (the Appellant) has contributed to
the acquisition, preserva‘rion and maintenance, or increase in value of marital pro_perfy by monefary
cohtributions, inciuding. . .Funds which are separate property.”
] ﬁdge Montgomery also failed to properly account for rhe extent to which Mr. Wolfingbarger
made contributions in the form of “labor performed in the actual maintenance or improvement of

tangible marital _property” and “labor performed in the management or investment of assets which
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are marital property.” Agaln the Appellant’s testlmony regardmg the mmnnal contrlbutlons Whlch'

. Mrs Wolﬁngbarger made towards the operation of the Rusuc Motel was uncontroverted, Not a

single witness offered any sworn testunony to chspute his contentions that “(he), more or less, did .
all of the work there” and that while the Appeﬂee ‘would do maid work at times,” there were also
“a lot of tlmes she just sat around, you know, and (did) nothing.™ Despite the fact that no witness
offered testimony which would support the conclusion that the Appellee made equal contributions
tothe acquisiﬁon, preservation and maintenance, or increase in value of the parties® marital property, |
| Judge Montgomery proceeded to award the Appellee an equal distribution of fhat p.roperty. | Clearly,
this result — unsupporteo by the evidence — should _nof be deemed to constitute an “equitable
distribution” of the parties’ marital assets. |
Finally, it is clear that Judge Montgomery did not properljz consider the negative impact
which resulted from the actions eommitted by the Appellee and her son, R-.andy Carter, during the
fall of 1997 when they prevented the Appellant from operating the Rustic Motel and essentially “run
thie business more or less into the ground ? from which catastrophe “it still hasn’t came back yet.”

Gary Wolﬁngbarger deposition transeript at 34-35. 'While Judge Montgomery properly noted that

the Appellant’s business venture was eXpemencmg grave financial difficulties, he failed to properly
reduce the Appellee s equitable dxstnbunon n order to take into account the extent to thh her
actions “dissipate(d) or depreciate(d) the value of the marital property of the parties ” W.Va. Code
§48-7-103(4). Again, Mr. Wolfingbarger®s testlmony regarding the causal relationship between the
Appellee’s actions and the Rustic Motel’s subsequent financial dlfﬁcultles was dlepute i

It 1s the Appeﬂant’s contentlon that, should the parties’_ Property Settlement Agree_ment not

be enforced, a proper equitable distribution of the parties® separate and marital assets would proteci

-
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his conmbutlon of separate assets towards 51 76% of the purchase pnce of the Rusnc Motel by
recogmzmg that 51. 76% of the Rustlc Motel’s current value constitutes his separate property.

Moreover, of the remaining 49.24% Value of the Rustic Motel which constitutes marital prdperty,

the Appellant contends that his equitable distribution should be no less than one-half of that portion,

thereby.rendering his total equitable distribution of the Rustic Motel at 76.38% of its current value
| of $309,700.00, or no less than $236,548.86. Mrs. Wolﬁngbarger’s .cquitable diétribution of this
 asset would constitute no more than 24.62% of its current value, or no more.than $73,151.14.

Likewise, should the partiés’ Property Settlement A gf‘eement not be enforc§d, the Api)ellant

contends that his equitable distribution of the real estate commonly known as “Bannum Place”

would be no less than 50% of that asset’é current value of $138,700.00, or no less than $69,350.00. _

By the same tokep, the Appellant coﬂtends that the Appellee’s equitable distribution of this asset
should be no more than 50% of its current value, or no more than $69,350.00.

If this Hoﬁorable Court determined that W.Va, Code §48-7-102 does not mandate that the
pal;ties’ Property Settlement A greement be enforced, the Appellant contends thaf his equitable
dlstrlbutzon of the part1es wmammg assets (a Florida condommlum valued at $3 7, 500 certificates
of deposit valued at $40, 000 checking and savings accounts valued at $86,000; cash in the parties’
safe valued at $56,000; a pontoon boat valued at $6,500; an IRA previously liquidated to satisfy the
Appellant’s monthly payments to the Appellee Valued at $18,000; and life insurance proceeds
.prevmusly l1qu1dated to satisfy the Appellant’s monthly payments tothe Appellee valued at $46,000)
Vwould be- no less than 50% of those assets’ tétal Valuétion of $290,000.00, or nd less than
$145,000.00. By the éame token, fhe Appellant contends that the Appellee’s equitable distributioﬁ

of those assets should be no more than 50% of their total current valﬁe, orno more than $145,000.00.
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Accordingly, the .Appellént- contends that a proper Voluaﬁon of Ithe. Appellee’s equitoble
dlsmbutlon of their separate and marltal assets would be no more than $287,501.14. The Appellant
further contends that the Appellee snet equitable dlSTIlbUIIOIl initially should be reduced to take into
consideration the funds she absconded in the fall of 1997 ($182 000 00) yielding a ﬁ;gore of
$105,501.14. F mally, after the Appellee is given credIt for the $142, 000 00 in monthly payments
which he tendered to her between F ebruary 1999 and December 2004 in accordance with the terins

of the parties’ Property Settlement A greement, it is clear that the Appellee has been more than fairly

compensated for her equitable distribution of the parties” property, and that Judge Montgomery’s

Final Order directing the Appeliant to tender payment of an additional $129,800.00 above and _

beyond the payments he has tendered to date constitutes reversible error.

m.  THE LOWER COURTS’ FINDINGS OF FACT SUPPORTING AN AWARD OF
ALIMONY TO THE APPELLEE WERE CLEARLY ERRONEOUS

As mentioned throughout this Memomndum, the parties voluntarily executed a Property ,

Settlement Agreement whereby each paﬂy agreed to “waive any claim they have to alimony from the

other and each of them specifically releases the other from payment of alimony, now and in the
future.” Property Settlement Agreement at 1-2. The Appellant specifically relied on the Appellee’s
agreement to waive her clerims to recover alimony in agreeing to the remainder of the terms of their
Property Serz‘lemem‘ Agreement, and in tendering a total of §142, 000 in monthly payments to the
 Appellee durmg a period of alnost six years while this matter remained in lmgatlon For that reason
alone, Judge Montgomery sdecision regarding the Appellee’s entitlement to receive payment of Five
Hundred Dollars ($500. 00) per month in alimony from the Appellant for the remamder of her life

constltutes reversible error, because the factors dehneated in W.Va. Code §48-6-301 are only to be
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' | considered:

“In caées where the parties to an action commenced ﬁnde’f ;che: provisions of this |

article have not executed a separation agreement, or have executed an agreement

which is incomplete or insufficient to resolve the outstanding issues between the

parties, or where the court finds the separation agreement of the parties not tobe fair

and reasonable or clear and unambiguous. . .”

Nevertheless, it is important té examine Judge Montgomery’s inaf Order iﬁ greater detail
in order to demonstrate that the findings of fact he relied upon in granting the Appellee alimony Wgre
clearly erroneous. The Appellant contends that the findings of fact recited in that Final Order yieid
little insight into what factors set forth in W.Va. Cuor.ie §48-6-301, if any, Judge Moﬁtgomgry
believed were present in this case and warranted an award of alimony to the Appeliee.

For instance, the Final Order contained no findings of fact regarding the respective education
levels of the parties, their respective employmen‘c histories, or the éther'factors set forth in W.Va.
Code §48~6-301(b)(_3) which are to serve as the basis for evaluating the parties’ income-earning
abilities, The Final Order further contained no findings of fact regarding- the manner in which the

rAppellant‘s sizeable monthly payments to the Appellee under the terms of their Property Setilement
Agreement — which forced him fo liquidate approximately Si);ty Thousand Dollars (860,000.00)
of marital assets during the pendency of this divorce — negatively affected the Appellant’s ability
to pay alimoﬁy to the 'Appe.llée.-

| Moreover, although Judge Montgomery specifically found that fhe Rustic Motel “no longer
has current excess carnings,” the conclusion seems inescapable that he must have, at least
. subconscioqsly, factored in some level of income purportedly derived from that i)roperty in

concluding that the Appellant could afford to pay $500.00 per month in alimony to the Appellee.

After all, aside from any such income beitg derived from the Rustic Motel, the only other source of
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meome avaﬂable to the Appeﬂant is approx1mately Five Hundred Dollars ($500.00) pe1 month in
: somal secunty benefits, as Judge Montgomery specifically found Final Or der at Finding of Fact
9G. Add1t1ona11y, as the evidence demonstrates that the Appellee was 73 years old at the time the
| Final Order was entered it seems J udge Montgomery s failure fo mclude afinding of fact pertammg
to the Appellee’s recelpt of social security benefits (believed to be roughly equivalent to that
received by the Ap_peﬂant) is clearly erroneous.
IV. THE LOWER COURTS’ AWARD OF ALIMONY TO THE. APPELLEEWAS AN ABUSE

OF DISCRETION '

As noted hereinabove, the only finding of fact contained in the Final Order in this case
pertaining to either of the parﬁess respeetive incomes is Finding of Fact 9E, which found that “Gé.ry |
Wolfingbarger has Social Security income of approxiroately $5 O0.00 per month.” However, because
Judge Montgomery has ordered the Appellant essentially to surrender all of this monthly ineooae to
the AppeHee by directing him to pay her $500.00 per month in alimony, he must have
subcoﬁsciously attributed some level of income flowing from the Rustic Motel to the Appellant,
although he specifically found that “this business no longer‘ has current exc¢ess earnings.”

If so, such subconscious attribution of income m this instance was violative of W.Va. Code
§48-6—301(b)(5), ‘which indicates that “for the purposes of determiniog a spouse's ability to pay

spousal support, the court mav not COI’lSIdC.l the income genera,ted by property allocated to the payor

spouse in connection with the division of marital property unless unless the court makes specific ﬁndm,qs

that a failure to consider income from the-allocated property would result in substantial ineouity”
(emphasis added). Because J udge Montgomery apparently considered such income generated by real

estate allocated to the Appellant in determining that he possessed sufficient financial ability to pay
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the Appellee alimony, thatrulin gmust be 1eversed This conclusmn is supported evenmore sirongly

by the fact that the anal Order did not conf:am any specific ﬁndmgs of fact md1ca1:1ng that

“substantial 1nequ1ty” wouid result if the Court chd not consider such income from the Rustic Motel
however, because F udge Montgomery speczﬁcally found that the Rustic Motel “no longer has current
excess earnings,” it is probable that any such speciﬁc finding of fact would have been cleaﬂy
erroneous, as well. |

Itis well-established law in West Virginia that the essential basis of alimony is ability of the

payor spouse fo pay. Watsonv Watson, 113 W.Va, 267,168 S.E. 373 (1933) M. Wolﬁngbarger

earns approx1mately $500.00 per month in social security benefits. The Final Order directed him

1o pay all of that money to the Appellee in the form of monthly alimony. It is preposterous to suggest

that Mr. Wolﬁngbarger possesses sufficient financial ablhty to pay any level of alimony to the

Appellee under existing circumstances, let alone o suggest that he possesses sufficient financial
ability to pay the sum directed by the lower court, Accordingly, it constituted reversible abuse of
discre‘_tion for Judge Montgomery to include such an award of alimony in the £ fnal Order in the case
at bar, | |

Fioally, it must be reiterated that Pricie Woiﬁngberger’s willful actions in the fall of 1997
devastated the reputation and financial condition ofthe Rustic Motel, es indicated by the Appellant’s
testimony and the documentation submitted to the couﬁ, including his tax returns for the years
following the parties’ separation. No person offered any testimony whatsoever which would indicete
that his testimony in this regard is untrue or inaccurate! In light of this uncontroverted fact, it is
‘ unfathomable that the lower court would not have conmdered such actions to fall within the purview

of W.Va. Code §48-6- -301(b)(20): “Such other factors as the court deems necessary or appropriate
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fo consider in order to arrive at a fair and equitable grant of spousal support™ (emphasis added).

CONCLUSION AND RELTEF SOUGHT

For the reasons stated hereinabove, the Appellant asserts that the lower courts’ refusal to.
enforce the terms of the parties’ Property Settlement A greement constitutéd reversible abuse of
discretion in violation of W.Va. Code §48-7-102 and applicable casc law. Moreover, the Appéilant
asserts that the léwer courts’ refusal .tor enfofce the terms of the paﬁies’ Property Settlement
Agreement constifuted reversible abuse of discretion because the Appellee failed to introduce
sufficient evidence to demoﬁstrate that she was legally or equitably entitled to uﬁilaterally rescind
- that valid and binding contract. By the same token, in refusing to enforce the terms of the partieé’
Property Settlement Agreement, the Appellant asserts that the lower courts impermissibly abused
their discretion by failing to return the parties to the posiﬁoﬁs they occupied prior to their execution
of that contract and crediting him for the $142,000 in monthly payments which he faithfully tendered

to the Appellee duriﬁg the pendenby of this divorce, as required by applicable law.

Furthermore, the Appellani asserts that the lower courts’ rulings regardmg each party’s
equ1table distribution of marital assets were clearly wrong or agamst the preponderance of the
evidence, based on the factors established in W.Va. Code §48-7-103. In this regard, the Appellant
argues that the Final Order 1) failed to properly account for the application of the Appellant s
premarital separate property proceeds to the purchase price for the Rustic Motel; 2) failed to properly
account for contributions in the form of “labor performed in the actual maintenance or ir_nprovement
oftangible marital property” and “labor performed in the management or invesﬁneqt of assets which |

are marital property:” and 3) failed to properly consider the negative impact which resulted from the
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~ actions commitied by the Appellee and her son, Randy Carter during the fall of 1997 When they -

preventcd the Appellant from operating the Rustic Motel and essentlally “run the business more or

less into the ground.” o

' ‘Additionally, the Appellant argues that the lower courts’ findings of fact supporting an award

of alimony to the Appellee were clearly erroneous, as demonstrated hereinabove. Finally, Mr.

Wolfingbarger asserts that the lower courts’ directive that he pay the sum of $500.00 per month to

the Appellee in alimony was an abuse of discretion, in violation of this State’s 'overarching policy

that the essential basis of alimony is the ability of the payor spouse to pay. Watson v. Watson, 113
W.Va. 267, 168 S.E. 373 (1933).. H | |

Accordingly, the Appellant respectfully asks that this Honorable Court REVERSE the lower
courts’ rulings, thereby REVERSING the Final Order entered by Judge Montgomery in this matter.
The VAppella'nt further respectfully asks that this Honorable Court enter an Order directing the lower
courts to enforce the terms of the parties® Property Setilement Agreement, or, in the alternative, to
direct the Iower courts to enter an Order which properly adjusts tbe parties’ respective equitable
distribution of assets in accordance with the principles argued hereinabove and which relieves the
- Appellant from any obligation ’.co‘tender payments of alimony to the' Appellee. The Appellant further
respectfully requests that this Honorable Court grant him such othér additional relief as it may deem

mete and just in the circumstances.

GARY WOLFINGBARGER,
Appellant,

By Counsel
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S 7,

Brent Wolfingbarger (WVSRB #6402)

WOLFINGBARGER LAW OFFICES -

500 Grant Street

- Charleston, West Virginia 253“2
(304) 342-0676

Counsel for the Appellant
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- CERTIFICATE OF SERVICE

I, Brent Wdlﬁngbarger, counsel of record for the Appellant, Gary Wolfingbarger, do hereby

- certify that T have sérved a copy of the enclosed Docketing Statement and Designation Of Record

upon the followmg-opiaosing party by depositing a true and exact copy of the same into the United

States Mail with sufficient prepaid postage attached this the é’ﬁ“ day of December, 2005, at the

following adciress:

Charles L. Phalen, Jr. Esq.
BAYLISS & PHALEN, P.LL.C.
112 Roane Street
Charleston, West Virginia 253 02

Brent Wolfingbarger (WVSB #6402)
Counsel for the Defendant




